Introduction:

This Board ruled in July of 1999 that the county's 1979 densities retained  in the 1998 CP and OM were invalid and that all the issues relating to  densities were intertwined.  During remand, the county removed the most extreme of the urban densities from rural lands and the most damaging  densities from resource lands, but the county's major efforts were to defend and maximize remaining l979 densities. The county has at the top of  its work list to reconsider its resource lands with an eye to redesignating  them to increase their residential densities. During the remand period, the county did not calculate, much less study, the impacts of the development potential it was  permitting, nor did it explore ways of protecting its rural character,  water, wildlife, and habitat resources and functions.  It did not analyze  compliant rural density patterns, nor attempt to translate the Vision  Statement into a countywide plan for managing growth.  The county did not  obtain on the ground information about the prevalence, location, or uses of  guest houses. Instead, the county actually created 4 new categories of  invalid density bonuses.

The citizens of the county have defined their vision of how growth should  be  managed in the Vision Statement.  The new plan does not reflect that  vision nor does it manage growth.  It simply eliminates the most egregious densities from the l979 plan, leaving everything else as it was, to grow in  a laissez faire fashion, cluttering the rural landscape with "sprawlettes"  consisting of  two  houses on 5 or fewer acres.  The new conservation plan, which only applies  to future subdivision, will permit a two-acre building envelope on every  five acre parcel.  There is nothing rural about construction on 40% of a  lot.

The Petitioners request that invalidity be maintained and expanded so that  the county can: 

1. Preserve Resource Lands rather than set up a process to get rid of them 

2. Preserve rural character by creating, among other things, a variety of  rural densities 

3. Channel growth proactively, not adopt counterproductive measures, such  as, restricting guest house rentals in Activity Centers

Three Governing Legal Principles:

 1.
This Board must determine whether substantial interference with the  goals of the Act has been removed, not just whether the items in the FDO  have been addressed. 
WEAN v. Island County  1/26/98

2.
 A determination of invalidity cannot be modified or rescinded until a  new plan complies with the GMA.         
FOSC v. Skagit  8/96

3
Where prior substantial interference has not been removed, and new  independent invalidity has been created, the Board can impose expanded  invalidity.         
WEAN v. Island County 1/26/98  

Discussion/Argument

The county's current proposal is invalid because it permits urban  densities in rural areas.

 A.
The rural density designation 1du/5 is per se invalid because it has an existing average parcel size of 4.7.  SJC admits in their brief at page 16 line 17 that "sprawl represents suburban densities between 4du/acre and 1du/5 acres." 
FDO at p. 9 : All basic density allowances for lots less than 5 acres in  rural designations substantially interfere with Goals 1,2,8,9,10,12, 14.         
Achen:  5-acre parcels are invalid if greater parcels sizes would provide  greater variety, would decrease sprawl, and would increase resource land  conservation, all of which could occur in SJC if there were no further  subdivision in rural lands or a large minimum lot size.

B. 
The density scheme in the entire rural area is invalid because it has an existing average parcel size of 5.7 acres. We do not know what the average rural parcel size would be under the CP; the County did not make that analysis.  Our projection, detailed in briefing, estimates average rural parcel size of 4 acres which is per se invalid. The county Planning Dept. determined that future development even at 5 and  10 acre per unit densities will continue to reduce the average parcel size  over time to below 5 acres per unit. Exhibit 13 to Bahrych Brief. 


In other words, in the 44,366 acres of the rural area that is R-5, there is per se urban density now; there is virtual urban density now in the whole rural area; and in the future there is guaranteed per se urban density in the whole rural area.

C.  
The proposed density scheme is functionally a uniform 4  acre pattern. Caselaw holds that a rural pattern of even a uniform 5 acre pattern must be balanced with larger parcels.  We have 15,210 acres in parcels that average 1.66 acres in size.  We need to retain all of our large parcels to balance this overwhelming urban density throughout the rural area. 

D.
 San Juan County admits continuing invalid density at Invalidity Brief  , page 3 line 7 . 

The county's current proposal is invalid because it does not provide for a variety of densities in rural lands.

A.  
Due to existing parcelization and low existing parcels sizes, the supposed variety of density is illusory. It is an undisputed fact that a  significant percentage or rural lands have already been subdivided into invalid densities.  Nevertheless, the County's Brief in Support of  Rescinding Invalidity states that the variety of density includes 5, 10,  and 15 acres. It's Brief on Compliance suggests there is R 40 by including Table 2.  Table 2 is erroneous, See Declaration of Maile Johnson. Rural 5 is already 4.7 acres; Rural 10 is already 8.8 acres; Rural 15 is already 8.2 acres. The total rural average is 5.7 acres. Nothing  balances the 15,210 acres of parcels averaging 1.66 acres. 

B. 
Average parcel size is appropriate to consider when evaluating impact of proposed density particularly where there is no record evaluating impact. All of the county's densities are invalid as set forth above but the egregious situation on Lopez must be noted.  There the existing average parcel size for the whole rural area is 4 acres. On Orcas and Shaw the rural pattern has no variety but is 99% uniform at 5 acres.  On all islands the current proposals fail to provide the cushion of larger rural densities that may be needed to compensate for redesignation and potential upzoning of existing large Resource Land parcels. The county's Brief at 10 indicates that 58% of county lands are in R-5;  only 1.9% are in R-15, and a tiny .08% are in R-20. 

C. 
 State and federally owned lands do not constitute rural lands under GMA. Butler v. Lewis (6/30/00) As in Lewis County it is an "improper incorporation" to use them to try to justify the failure to provide a variety of densities in the rural area. 
D. 
Conservation easements may not reduce density and open space tax deferred programs are temporary and involve insignificant acreage. 
E.  
Eagle Lake suggests the invalid rural densities are necessary to affordable housing; urban density in the rural area is not the only way to provide affordable housing and the Act forbids it. 
The County's current proposal is invalid because the pattern of rural densities (unintended, unchosen, unplanned) does not achieve the goals mandated by GMA.

A
There is no provision for buffering of resource lands from urban densities in adjoining rural lands. 

B
There was no analysis ever done of what would protect rural character at the proposed non-rural  densities. For example, in the  County's Brief at 13,  it claims that the county has maintained a "look of  ruralness despite the development of small lots.  This is because many of  the small lots are located along the water where there is adequate  screening from the shore and from other parcels and by the water." Note that only 45% of all existing parcels are developed; if it looks rural, it is because most of it is undeveloped.

1. Conservation subdivision provisions which are touted as protecting rural character: 

a)  apply only to development on new subdivision and thus could apply only to 27% of total parcels.  The other 73% of total parcels already exist and thus are exempt from the conservation regulations.  Development of those lots will not be regulated by the subdivision provisions.             

b) The so-called conservation subdivision provisions permit development to be scattered over 40% of the parcel.   (Those cited in Island County limited development to 5% of the parcel. ) This is not the rural character defined in the Vision Statement. 

c.)  There are enough parcels already existing for the county to grow for 24 years without creating a single new parcel.  (Prosecuting Attorney's September 8, 2000 Legal Review of Proposed Amendments, p 8) Thus the population could more than double, and development could double, and the conservation subdivision provisions would never operate at all. There are no controls on rural development in violation of .070.5.c.i.which requires measures containing or otherwise controlling rural development to protect rural character.  Groundwater, wildlife and habitat could be totally extinguished before the conservation regulation provisions ever operated. 

 d)   The county has done no work to evaluate whether the impact of this inevitable and unregulated development of the existing parcels would extinguish wildlife/water. No EIS has been done for the effect of the proposed plan on rural and resource lands. 

C
There is no analysis in the record of how to and the CP does not foster traditional rural lifestyles and protect its rural based economy from the pressure of conversion to residential sprawl. 

D.
There is no analysis in the record of how to and the CP does not restrict the effects of commercial activities in rural lands due to transient and long-term rentals of guesthouses in the rural area. Commercial uses in the rural area must be strictly controlled. 

E.
UGA's are lack flexibility to expand. 

F. 
Large parcels exist and must be protected. 

1.   A true variety of rural densities that protects the traditional visual landscape and rural character of SJC is possible and mandated by the Act.  Our traditional landscape includes parcels 40, 60 and 80 acres in size.  These are visible on the Official Maps which include the parcel lines and are listed individually in the Assessor's Tax Parcel Database. There are roughly 500 parcels over 20 acres in rural land and roughly that same number again in resource lands. Island County has no large parcels, and its case is not relevant precedent for San Juan County. ICCGMC vs. Island County (10/12/2000)
2.  Preserving the existing large parcels from subdivision is the only way to avoid the invalid nonrural densities that exist. 

The county's current proposal is invalid because it fails to protect  the  county's remaining Resource Lands. 

Where new provisions threaten the  county's future ability to achieve compliance with the Act, as is the case  here, invalidity is needed.  Only a continued order of invalidity will  preserve the county's ability to preserve its resource lands. FDO:  Finding and Conclusion of Law 13:  prohibits piecemeal redesignation  of resource lands. 

Island County Case:  it is illegal to determine rural densities adjacent to  resource lands before the resource land designations are completed. 

The Planning Department determined that 'Based on the soils and timber  resource maps available, none of the parcels seem to have been erroneously  designated resource lands based on comprehensive plan criteria for resource  value." #231440. 

A.
The county's stated intention to redo all of its resource land  designations as soon as possible requires that no further subdivision  occur  in rural lands until the resource lands are identified and can be  protected. 
B. 
There is no provision for buffering Resource Lands from urban densities  in adjoining rural lands

C. 
Despite the fact that redesignation was not within the scope of this  appeal or of the remand, the county spent a significant amount of the 420  days it requested attempting to eliminate specific parcels from ag and  forest resource designations in order to retain the l979 densities.  As a  result, 1,000 acres of Resource Lands have been removed or redesignated  without following the procedures required in the county code at Section  9.3. 

Where new independent invalidity has been created, the Board need not  rescind invalidity but may expand a prior invalidity ruling.

A. 
New allowance of rural clusters with 2 du/1 acre is per se invalid in  rural lands. Lewis County FDO: rural clustering is not innovative but regressive.  It  allows the inappropriate conversion of undeveloped property to low-density  sprawl. 

B. 
New allowance of ag and resource densities below 10 and 20 acres  respectively is per se invalid in resource lands that have not been  properly redesignated. Eagle Lake admits at p. 9 that some "individual owners would choose not to  file an application" for redesignations, so they did it during the remand  process to save the time and expense of the normal process. 

C. 
New allowance of higher than 1du/5 acre densities in rural lands,  including shorelines, for tenant-in-common is per se invalid. 

D. 
Allowance of one detached guest house which may be used commercially on  every rural and resource parcel in the county results in rural and  resource  densities of 1du/2.5 acres and resource densities of 1du/5 for ag and  1du/10 for forest, all of which are per se invalid. 

 E. 
Density bonuses for open space that retain 1979 densities permit  densities in rural and resource lands that are per se invalid. 

The allowance of detached guest houses creates invalid densities in rural and resource lands of 1du/2.5 in rural,  1du/5 in agricultural, and 1du/10 in forest resource lands.

GMA cases have established that the effect of a detached guest house in  rural lands zoned 1 du/5 is necessarily one freestanding dwelling unit on a  lot smaller than 5 acres, which constitutes urban growth. 

A. 
The county admits in its Brief at 23:  "almost no guest house data  exists for dates prior to late 1998." Index 230839.  The traditional use of  guest houses was for personal guests only, with rental illegal until  December of l998. The county is still working only with "guesstimates." 

B. 
The public was not invited to comment on the relationship of guest  houses to density in the public survey, nor was this a part of the SEIS. 

C. 
The county decided to treat guest houses as having no density impact,  including no impact on water supplies, thus it did not study this.  RCW  36.70A.070(1) requires protection of quality and quantity of ground water.   There is no textual analysis of this issue in the record, thus a second  residence should not be permitted. 
Lewis County FDO. This Board required  that "additional guest house densities are considered and consistent with  the basic densities to be established during remand.  SJC must particularly  analyze the impact of guest houses on its shorelines, resource lands, and  critical areas." 

D. 
The county decided that rented guest houses would provide 20%-30% of  total county-wide affordable housing needs each year, despite the fact that  they are not counted as separate dwelling units. The county failed to  analyze current and potential guest house rentals in light of GMA goals and  requirements within each new density designation. There is no analysis of  rentals because the county does not yet know how many there are or where  they are located, although much of this information would be available from  realtors, including one party to this appeal. 

E. 
The county is still working on the impacts of guest houses on  transportation, county Brief at 25. F. In the shoreline areas, the county admits that guest houses "will  contribute to the impression of higher density." Brief at 25. 

F.
The County's brief at page 25 line 10 admits that there is no regulation of water use and consumption for guesthouses and at page 36 line 26 claims that water requirements are satisfied upon the construction of the guest house. There is no limitation on the number of wells dug or amount of water consumed for guesthouses. 

Conclusion:  

To comply with the FDO and ensure preservation of resource  lands and rural character, the county imposed a moratorium on subdivision  throughout the county.  Knowing that without further subdivision, SJC can  accommodate its OFM predicted growth for the next 24 years, it is  essential  that the county's work with its resource lands and the work that has not  yet been done to protect rural character and provide a variety of rural  densities is completed before further subdivision is permitted.  Subdivision applications have begun to flow in to the permit center  already.  Subdivision can now occur in all of the "white" areas on the  maps. At least one was submitted for an invalid area, and we do not  know the size or designations for the new subdivisions now being  processed.

While future compliance with GMA is still possible, Petitioners request an  expanded order of invalidity to prevent subdivisions in rural or resource  land and to prevent new guest house rentals and construction until the  county has actually done its work on the overriding density issues.

Participants respectfully request an invalidity finding, enlarged to expressly include all rural and resource lands and all new guest house construction and guest house rentals in  rural and resource lands. 
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