BEFORE THE WESTERN WASHINGTON GROWTH

MANAGEMENT HEARINGS BOARD

TOWN OF FRIDAY HARBOR, et al.,


  )   
No. 99-2-0010c








  )





Petitioners,

  )
 








  )




v.



  )
MEMORANDUM IN  

)
 SUPPORT OF

SAN JUAN COUNTY



  
  )
MOTION TO SUPPLEMENT

Respondent

  )
THE RECORD


  
  


  )





and



  ) 


JOE SYMONS, FRIENDS OF THE SAN JUANS,and
  ) 
FOR NOVEMBER 14 

KAREN J. KEY SPECK, et al.,


  
  )
HEARING








  )





Intervenors

  )




  

Participant Maile Johnson offers this memorandum in support of her Motion to Supplement the Record pursuant to RCW 36.70A.290(4) and WAC 242-02-540 and WAC 242-02-670.  The two items submitted as exhibits by Participant are described in her Motion to Supplement the Record.  

Participant believes that the Board should deny the County's Motion to Strike and should grant this Motion to Supplement the Record because the allegedly offending items are part of the record even though they are not included in the index, are subject to the Board's authority to consider such items as supplemental evidence, or are subject to the Board's authority to take official notice.

1. SJC has stated no grounds for excluding Participant's exhibits.  The parcel data in the Declaration  (at third paragraph of page 2) from the SJC Assessor's Tax Parcel Database tells the numbers of parcels of given size groupings.  The underlying information is already in the record in the Official Maps in that the parcels are pictured on the map but overlooked by the County in its motion.  Whether listed in the Index or not it would be illogical and inconsistent with the purpose of GMA to exclude information that is fundamental to documents not only in this record but that are the subject of this proceeding, namely the Official Maps. 

2. With respect to a petition to a growth management hearings board, and by extension to all proceedings in furtherance of such a petition, the Board is to base its decision on the "record developed by the city, county or the state and supplemented with additional evidence if the board determines that such additional evidence would be necessary or of substantial assistance to the board in reaching its decisions."  RCW 36.70A.290(4) and WAC 242-02-540.  Simply because the County has not included an item in the Index does not mean it is not part of the Record.  See WAC 242-02-520  which describes the role of the index simply as a manner of identifying items within the Record.  Nor would it be appropriate for a single party to control the determination of what constitutes the record for the Board's consideration.

3. The Board should permit supplementation of the record with the information contained in paragraph 3 on page 2 of the Declaration because a summary in textual form of information which is on the Official Maps in graphic form is highly informative and of substantial assistance to the Board in reaching its decision as to whether or not SJC has made a good faith effort to comply with the FDO to establish a range of rural densities consistent with GMA.  Utilizing the reliability and accuracy of a computer, the Assessor's Tax Parcel Data Excerpt which is the subject of this paragraph of the Declaration, and which is submitted directly to the Board as Exhibit 20 to the Brief of Joe Symons, party to this case, makes useful summaries, such as that there are in the San Juan Islands 722 parcels between 20 acres and 39.99 acres in size, 300 parcels between 40 acres and 79.99 acres in size and 124 parcels 80 acres or larger in size.  Such textual information is of overwhelming usefulness as compared with gazing at the Official Maps where the same information floats as a sea of shapes of unidentified size.  It would seem egregious were this information to be excluded from use in this proceeding, where it would be of such great assistance to the Board.  This information was assembled by SJC in a database created and maintained by SJC, is of such accuracy as to be the basis for the levying and collecting of taxes by SJC and underlies information  contained in the Official Maps, the fundamental document before the Board.

Although ordinarily the request for consideration of such additional evidence is by motion (WAC 242-02-540) to which the County would have the opportunity to reply in writing, the County's failure to timely compile the Index precluded Participants from knowing whether a motion would be necessary until it filed its own motion to strike.  The Board should therefore and on its own motion (sua sponte) take into consideration the SJC Assessor's Tax Parcel data contained in the Declaration and in Exhibit 20 to Joe Symons brief.  WAC 242-02-540.  Absent such action by the Board, Participants will be substantially harmed by the County's failure to timely compile the Index and denied due process.  The County should not be allowed to benefit from its own delay in assembling the Index.  

This evidence also constitutes material facts subject to the Board's authority to take official notice.  The Board may take official notice of material facts that are notorious, technical or scientific.  WAC 242-04-670.  The request for official notice may be made by oral or written request by a party at any time before or during a hearing or by the Board on its own initiative.  WAC 242-02-670(4).  This memorandum shall serve as Participant's request with respect to this information.  WAC 242-02-670(4) provides that facts verifiable by resort to "accessible sources of generally accepted authority, including but not exclusively, facts stated in any publication authorized or permitted by law to be made by any federal or state officer, department or agency."  The SJC Assessor's Office publishes this data, it is public information and readily available for the asking. While the SJC Assessor's Office is not a federal or state department or agency, those categories are not exclusive, and clearly, where SJC is a party, where this assessor's parcel data underlies the Official Maps and the CP
, it is an eminently appropriate source of verifiable data of great utility to the Board.    

 
The portion of the Declaration referring to the fact that SJC had never determined the likely average rural parcel size under the Amendments to the CP and OM made October 2, 2000, and the portion of the Declaration and all of the E-mail Exchange referring to the date of the parcel data on the Official Maps are both offering evidence that is of substantial assistance in determining whether or not SJC has made a good faith effort to enact rural densities that comply with GMA where the FDO found that  "all rural zoning classifications fail to comply with the Act" and that "OM densities that allow less than 5-acre minimum lot size in any rural classifications substantially interfere with goals 1,2,8,9,10,12 and 14" and that "[a]llowable densities of less than 5 acres adjoining resource land designations fail to comply with the GMA and substantially interfere with goal 8 of the Act."  FDO findings of fact and conclusions of law Nos. 11, 12 and 16.  This information is material, fundamental and of substantial assistance to the Board in evaluating whether or not SJC has made a good faith effort to enact rural densities that conserve resource lands, that are suitable to the rural character and traditional visual rural landscape of SJC, that provide a variegated range of densities in the rural area and that provide a range of densitites suitable to the range which can be accommodated by the present landscape of SJC.  This information will assist the Board by verifying accurate information regarding the present local circumstances and landscape of SJC.  It is material, relevant to the basic, operative document in the CP and is subject to the Board's authority to consider it as supplemental evidence.  The Declaration is offered in admissible form, being a declaration under penalty of perjury under the laws of the State of Washington.  Participant considers the date of the parcel data as confirmed by the Planning Director necessary as well as of substantial assistance to verify and substantiate the usefulness of the Official Map for purposes of the Board's analysis.

Participant could not possibly have submitted to SJC's Board of County Commissioners (BOCC) evidence that SJC never determined buildout data or average rural parcel sizes before enacting the CP because the comment period closed weeks earlier.  Participant did testify directly to the fact that such information had not been developed, analyzed or made available to the public despite its direct, even essential relevance to compliance with the FDO.  And it never would have occurred to Participant to submit to BOCC parcel data that is included in the Official Maps themselves.

As set forth above, ordinarily the request for consideration of "such aditional evidence as would be necessary or of substantial assistance to the board in reaching its decision" is by motion to which the County would have opportunity to respond in writing (RCW 36.70A.290(4) and WAC 242-02-540.  Absent a sua sponte motion by the Board to take the evidence into consideration, Participants will be substantially harmed by the County's failure to timely compile the Index and denied due process.  The County should not be allowed to benefit from its own delay in assembling the Index.  That it is objecting to inclusion of data as basic and presumably reliable as the records from which it levies taxes and from which it completed the guest house study which the FDO found essential to further allowance of one guesthouse per residence throughout the county, does not hearten Participant that SJC desires this Board to have a full and informative record before it. 

Dated:  This ____ day of November, 2000.








____________________







 
Maile Johnson

� The Staff Report of May 30, 2000 studying guest houses is based on Assessor's data and the OM include the pattern of parcel sizes and shapes.
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